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IN  THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

SONITPUR, TEZPUR 

C.R CASE NO:- 48/14 

Under section:- 420/406 I.P.C. 

 

Smti.Asha Manjhi.        ……….complainant. 

        -VS- 

Shri Pradip Patangia.       ..………accused. 

 

Present:- O. Mize, AJS. 

Counsel appeared:- 

For the prosecution:-A.Goswami, A.Kar, C.Nath & H.Saikia. 

For the defense: -B.Nath.  

Evidence recorded on: - 11.11.14 & 08.06.15. 

Argument heard on: - 28.09.15. 

Judgment delivered on: - 30.09.15. 

JUDGMENT 

                The prosecution’s case in brief is that, on 21.03.14 the complainant 

Smti. Asha Manjhi filed a complaint petition in the court stating that she agreed 

to purchase a plot of land measuring 1khata & 10 lessas from the accused Pradip 

Patangia and enter into an agreement for purchasing the aforesaid land. The 

accused person took Rs.1,50,000/- as advance from the complainant. Later on 

the complainant’s husband inquired about the land in the office and came to 

know that accused person is not the owner of the land. So, the complainant sent 

a legal notice to the accused person for returning Rs.1,50,000/-which was paid to 
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the accused person as an advance. The accused person received the legal notice. 

But, failed to return the money. So, the accused person has cheated and 

deceived the complainant. 

                After examining the complainant & her husband under section 200 

Cr.P.C, sufficient ground for proceeding under section 420/406 IPC was found 

against accused Pradip Patangia. The accused person was summoned to stand 

trial.  

  After examining the complainant and her husband, charges u/s 

420/406 I.P.C were framed against the accused person. The charges were read 

over & explained to the accused person. The accused person pleaded not guilty 

and claimed to be tried. 

                After the cross-examination of the complainant, the prosecution has 

closed its evidence. The accused person was examined u/s 313 Cr.P.C in which 

he pleaded his innocence. The defense’s side did not adduce evidence. 

                I have heard the argument of ld.counsel for the accused person and 

also the ld.Asst.P.P for the state.                                    

POINTS FOR DETERMINATION 

1.     Whether the accused person had cheated & dishonestly induced the 

complainant to deliver Rs.1,50,000/- to him and thereby committed an offence 

punishable u/s 420 IPC? 

2.  Whether the accused person was entrusted with Rs.1,50,000/- and 

he dishonestly misappropriate it and thereby committed and offence punishable 

u/s 406 IPC? 

DECISION WITH REASONS 

                 Both of the points for decision are taken together for simultaneous 

discussion and decision. Section 406 IPC, provides for punishment for criminal 

breach of trust and criminal breach of trust is defined under Section 405 IPC, 

which reads as under:-  
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                S-405 IPC. Criminal breach of trust:-  Whoever, being   in any manner 

entrusted  with property  or  with any dominion over property, dishonestly 

misappropriates or converts to his own use that property, or dishonestly uses or 

disposes of that property in violation of any direction of law prescribing the mode 

in which such trust is to be discharged, or of any legal contract, express or 

implied, which he has made touching the discharge of such trust, or willfully 

suffers any other person to do so, commits criminal breach of trust. 

                Section 405 IPC shows that the accused is either entrusted with a 

property or acquires dominion over the property and he misappropriates the 

same dishonestly or converts the same for his own use or dishonestly uses or 

disposes of that property. In criminal breach of trust, thus, the person comes into 

possession of a property honestly, but he develops dishonest intention 

subsequent to his acquiring dominion over the property by way of entrustment or 

otherwise.  

                Section 420 IPC is again a penal Section which punishes for 

commission of an offence of cheating, which stands defined under Section 415 

IPC, which reads as under:-  

                Section-415 IPC, Cheating:- Whoever, by deceiving any person, 

fraudulently or dishonestly induces the person so deceived to deliver any 

property to any person, or to consent that any person shall retain any property, 

or intentionally induces the person so deceived to do or omit to do anything, 

which he would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to cheat.  

Ld. counsel for the complainant has argued that, the accused person 

had dishonestly induced the complainant to deliver the amount i.e Rs.1,50,000/-

and also misappropriated it and the prosecution has able to prove the case. 

On the other hand ld.counsel for the accused person has argued that, 

the prosecution has failed to prove that accused person had dishonest intention 

at the time of entering into the agreement and the prosecution has also failed to 

prove that the accused person has misappropriated the amount. The case is civil 

in nature and mere breach of contract does not attract section 420 IPC. 
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Ld. Counsel for the accused person has cited the case of V.Y. Jose & 

Anr. –VS- State of Gujarat and Anr., (2009)3 SCC 78, wherein the Apex court 

observed that:- For the purpose of constituting an offence of cheating, the 

complainant is required to show that, the accused had fraudulent or dishonest 

intention at the time of making promise or representation. Even in a case where 

allegations are made in regard to failure on the part of the accused to keep his 

promise, in absence of a culpable intention at the time of making initial promise 

being absent, no offence under Section 420 of the Indian Penal Code can be said 

to have been made out.                 

Therefore, the definition of cheating as contained in Section 415 IPC, 

makes it clear that the accused, in a case of cheating, acts with dishonest 

intention from the commencement of the transaction and induces, by deception, 

fraudulently, or dishonestly the person deceived, to deliver any property, or omit 

to do anything, which the person would not do or omit, if he were not so 

deceived and by which act or omission causes or likely to cause damage or harm 

to that person in body, mind, reputation or property. Thus, the  definition  of  

cheating clearly  reveals that right from the commencement of the transaction, 

the accused  act  dishonestly,  which  means  that  the  intention  of  making   

either wrongful gain or wrongful loss to a person deceived. A wrongful gain 

means, as per Section 23 IPC, a gain of a property, to which the person gaining 

is not legally entitled and wrongful loss means a loss by unlawful means of 

property to which the person losing is legally entitled. 

               In the present case, Pw1- Smti. Asha Manjhi is the complainant of this 

case and Pw2- Shri Laxshmi Manjhi is her husband. It appears from their 

evidence that, an agreement was entered between Pw1 & the accused person for 

the sale of a plot of land and Pw1 had paid Rs. 1,50,000/- as advance. But, later 

on Pw1 came to know that the accused person is not the owner of the land. So, 

Pw1 sent a legal notice to the accused person for returning her money. But, the 

accused person did not give any response. So, Pw1 has filed this case. 

               However, it appears that there is no allegation in the evidence of pws 

that the complainant/Pw1 had been induced by the accused person for 

purchasing the said plot of land. In the cross-examination Pw1 has deposed that 

she had entered into the agreement willingly. Pw1 has also deposed in the cross-
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examination that she gave Rs.1,50,000/- to the accused person willingly and 

accused person had not taken the amount by cheating her. Pw1 has also 

deposed in the cross-examination that, it is not written in the agreement that 

accused person is the owner of the land and she knew that the land belongs to 

Kriti Kalita. So, it has not been alleged that the accused person had at any point 

of time approached Pw1 requesting her to purchase the said land. In such 

circumstances, it cannot be said to have disclosed the commission of the offence 

of cheating. Because, cheating as indicated above requires a dishonest state of 

mind at the very inception of the transaction. Thus, it cannot be said to have 

made out any case of commission of offence under Section 420 IPC. 

               So far as section 406 IPC is concerned, Pw1 has deposed in the cross-

examination that, the agreement (Ext.1) between her & accused person is still 

valid and it is written in the paragraph 8 of the agreement that the party will file 

case under specific performance of contract or suit for damage to give effect the 

agreement if such necessities arise in the future. 

                Thus, it is clear from the evidence of complainant that her evidence 

does not in any manner satisfy the requirement of offence u/s 420/406 IPC 

against the accused person. So, the accused person cannot be held liable for the 

alleged offences and deserves for acquittal.     

 ORDER  

                 In the view of the above findings and decision, accused Pradip 

Patangia is acquitted from the charges u/s 420/406 I.P.C. Set him at his liberty 

forthwith. The bail bond of the accused person will remain in force for six months 

from today.     

  Given under the hand and seal of this court. 

                                                                                                     

                                                               Sub-Divisional Judicial Magistrate(S),                                                                                        

                                                                              Sonitpur, Tezpur 
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                                    APPENDIX 

Prosecution has examined the following witnesses:- 

Pw1- Smti. Asha Manjhi. 

Pw2- Shri Laxshmi Manjhi. 

Prosecution has exhibited the following documents:- 

Ext.1- deed of agreement. 

Ext.1(1) to 1(3)- signature of Pw1. 

Ext.1(4) to 1(6)- signature of accused person. 

Ext.2- legal notice. 

Ext.2(1)- signature of advocate. 

Ext.3- postal receipt.  

Defense side has not examined any witness. 

 

 

 


